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NOTES 77 

cover if the defendant might by the exercise of care on his part 
have avoided the consequences of the neglect or carelessness of the 
plaintiff." 

He adopts the opinion of Anglin, J., in Brenner v. Toronto 
Railway Co., 11 to the effect that "where a situation of imminent 
peril has been created, either by the joint negligence of both plaintiff 
or defendant, or it may be by that of the plaintiff alone, in which, 
after the danger is or should be apparent, there is a period of time of 
some perceptible duration during which both or either may en- 
deavor to avert the impending catastrophe, and notwithstanding the 
difficulties of the situation, efforts to avoid injury duly made would 
have been successful, but for some self-created incapacity which 
rendered such efforts inefficacious, the negligence which produced 
such a state of inability is not merely the part of the inducing causes 
— it is, in very truth, the efficient, the approximate, the decisive 
cause of the incapacity, and therefore of the mischief. Negligence 
of a defendant incapacitating him from taking due care to avoid 
the consequences of the plaintiff's negligence, may, in some cases, 
though anterior in point of time to the plaintiff's negligence, consti- 
tute 'ultimate' negligence, rendering the defendant liable notwith- 
standing a finding of contributory negligence of the plaintiff." 

Those jurisdictions which have taken the so-called humani- 
tarian view and allowed recovery where both the plaintiff and de- 
fendant are equally able to avert the accident, and are equally guilty 
of inadvertence continuing until the opportunity to control the event 
is over, might very properly take the same final step. They have 
already substantially repudiated the theory that recovery is permit- 
ted only where the defendant's negligence is subsequent to that 
of the plaintiff. Having imposed upon the defendants a superior 
duty of vigilance, they may well go further and insist that they 
maintain their equipment in such condition as to make such vigi- 
lance effective. Otherwise, as Lord Sumner said in British 
Columbia Railway Co. v. Loach, 12 "the defendant company would 
be in a better position where they had supplied a bad brake but a 
good motorman, than where the motorman was careless but the 
brake efficient." 

Francis H. Bohlen. 



Torts — Trespass — Action for the Death of a Human 
Being — A recent case in England * has again brought up that ap- 
parent anomaly in the common law that there may be no civil 
action for the death of a human being, though there may be for an 



11 13 Ontario Law Reports 423. 

" Note 9, supra. 

'Admiralty v. S. S. Amerika, 1017 A. C. 38 (Eng.). 
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injury not resulting in death. The first reported case to hold this 
is Higgins v. Butcher. 2 This was an action of trespass by a man 
for the beating of his wife, whereof she died. But the court com- 
pared it to the case of a servant who had been killed. The next 
case is Baker v. Bolton, 3 decided by Lord Ellenborough. In this 
case also a man was suing for damages from the death of his wife. 
This rule was apparently never questioned until 1873, when Bram- 
well objected to it in a dissenting opinion in Osborn v. Gillett.* Here 
the death of a daughter was complained of. However, this case was 
followed in Clarke v. London Omnibus Co.," another case of the 
death of a daughter. Canada 6 and the United States 7 have also 
accepted this as the common-law rule. 

There has been much discussion as to the reason for the rule. 
On the face of it, it seems absurd that a man can recover for an 
injury to his servant or a member of his family not resulting in 
death, but may not for an injury resulting in death. The greater 
injury would seem to be the latter, and should be recompensed if 
any was. We do find the suggestion that the reason is the impos- 
sibility of adequately compensating for a person's death. But again 
we suggest the absurdity of refusing any damages merely because 
enough cannot be given. 

Bevan 8 advances the interesting theory that the rule arose be- 
fore the Black Death when servants were abundant and were hired 
by the year. An injury to one resulting in siokness or disability 
caused expense to the master ; whereas if one was killed it was a 
very easy matter to find another, and there were no damages. This 
however hardly explains why one could not recover for the death of 
a wife or child. 

The rule is sometimes referred to as coming within the maxim 
"actio personalis moritur cum persona." But here the person 
bringing the action is not the one who is dead, but another who 
has been injured because of his relation to the dead person, and the 
maxim is clearly inapplicable. 

Tanfield in Higgins v. Butcher, as reported by Yelverton, 9 gives 
as the reason for the rule that the felony drowns the offense. This 
has given rise to the theory that there was a rule of public policy 
which forbade entirely a civil action for a felony. If such were the 
case it would also be applied to larceny or burglary. But the true 
rule is that the right to bring a civil action is suspended until after 

' Noy 18 Yelv. 89 (Eng. 4, Jac. I). 

*i Camp. 493 (Eng. 1808). 

*L R. 8 Exch. 88 (Eng. 1873) • 

* (1906) 2KB. 648 (Eng.). 

'Monaghan v. Horn, 7 Can. S. C. R. 407 (1892). 

'Ins. Co. v. Brame, 95 U. S. 754 (1877). 

' Bevan, Negligence (3rd Ed.) 1 : 182. 

' See note 2, supra. 
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the criminal prosecution. Thi9 being satisfied, trespass could be 
brought for what in fact amounted to burglary 10 or larceny, provided 
the additional facts required to make the trespass a felony were 
not alleged. The defendant would not be allowed to plead his own 
felony as a bar to the action/ 11 But where death resulted from the 
act of the defendant, the ground of complaint could not be alleged 
without alleging felony, for at that time every homicide was a felony. 
Trespass would not lie for a felony. "For the king alone is to punish 
felony, except the party bring an appeal." 12 The nature of the action 
of trespass itself and not any rule of public policy prevented it from 
being brought for the death of a person. 

Another theory for this rule that trespass will not lie for the 
death of a human being is discussed by Lord Sumner in Admiralty 
v. 5". 5". Amerika. 13 Trespass was an action primarily for injuries 
to one's personal rights. Among these was the right to the service 
of one's wife, or daughter, or servant. This was based not upon any 
contract, but upon the status between them. Therefore, when any 
one injured one's wife or servant, so that her services were lost to 
the husband or master, an action would lie for the loss during the 
continuance of the disability. But when the wife or servant died, 
the status was ended. One had no right to the services of a dead 
person, nor had a husband or master any right to the life of his 
wife or servant. Hence with the death the injury ceased and no 
action would lie for subsequent damages. If the death was im- 
mediate it was "damnum absque injuria." "Whether or not this be 
the theory on which those who introduced these causes of action 
would have justified them, as indeed we may be sure it is not, it 
at any rate provides, though somewhat imperfectly, an intelligible 
basis for the existing rule sufficient to prevent your Lordships from 
interfering with long-standing decisions on the plea that they are 
insensible or arbitrary." So Lord Sumner himself regards this 
theory as only an afterthought. 

We must in all probability turn to the history of the develop- 
ment of the action of trespass to find the true explanation for the 
rule. For a long time in England homicide was an emehdable 
offense, which could be satisfied by the payment of bot to the kinsfolk 
of the dead man, and wite to the king. When this system became 
too elaborate and burdensome it rapidly fell into disuse. Its place 
was taken by the criminal prosecution for offenses against the king's 
peace, and the new action of trespass for damages from personal in- 
juries. The writ of appeal persisted for felonies for a long time 



"Markham v. Cob, Noy 82 (Eng. 1625). 

"Lutterell v. Reynell, 1 Mod. 252 (Eng. 1670). 

"Higgins v. Butcher, Noy 18. 

'* See note 1, supra. 

14 Admiralty v. S. S. Amerika, at 55, see note 1, supra. 
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before it was superseded by the indictment. This private action 
gave the relatives of the person killed the personal satisfaction 
which trespass gave for minor injuries. The wrongdoer was 
punished and the relatives took part in the punishment. As late as 
the reign of Henry IV they were allowed to drag the body of the 
appellee to the place of execution. 15 As the king gained greater 
power he was able to enforce a forfeiture of the goods of a felon. 
This prevented the appellant from obtaining any satisfaction, except 
the purely sentimental gratification derived from participation in the 
execution. This lack of substantial satisfaction, together with the 
ecclesiastical ban upon the ordeal, the necessity for the appellant 
to prosecute the appeal in person, the right of the appellee to force 
a trial by battle, and the severe punishment for a false appeal, caused 
this action to become more and more unpopular. It had to be 
brought within a year and a day of the death. For a long time in- 
dictments were not allowed to be brought within that time lest ap- 
peals be discouraged. After this rule was abolished, an appeal was 
allowed to be brought after the indictment, even though there 
was an acquittal, though an appellee, if acquitted, could not later 
be indicted. However, the writ of appeal came to be used only as 
means of blackmail and rapidly fell into disfavor, though not 
actually abolished until 1819, after the famous case of Ashford v. 
Thornton. 16 

The action of trespass developed while the writ of appeal was 
still used. That action giving a remedy for all wrongs amounting 
to a felony, the action of trespass was only used for lesser injuries ; 
for the law would not multiply actions for the same offense. By 
the time the writ of appeal ceased to be used the action of trespass 
was well established within certain limits, among them that it would 
not lie for a felony. At the time trespass developed, any killing of 
a human being was a felony. The modern distinction between mur- 
der, manslaughter, and excusable or justifiable homicide did not 
grow up until sometime after the indictment took the place of the 
appeal. The slayer was left on the king's mercy if there were the 
attenuating circumstances which now excuse or justify. Hence 
trespass would not lie for any death. This limitation upon the 
action still persisted, though the original reason for it no longer 
existed. Thus an examination of the historical development of the 
action of trespass offers a logical explanation of the apparent 
anomaly. 

A very interesting discussion of the Roman, French and Spanish 
authorities on this same point may be found in the Louisiana cases 



"4 Blk. 316. 

M 1 B. and Al. 405 (Eng. 1818). 
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Hugh v. R. /?.," and Hermann v. R. R. 1S In neither case were 
counsel able to persuade the court that the civil law differed from 
the common law. 

E. N. V. 



"6 La. Ann. 495 (1851). 
" 11 La. Ann. 5 (1856). 



